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Dedication

To the countless, nameless, faceless millions in the
civil rights movement who made this book, and me
as an author, possible, you have my undying
appreciation and gratitude. Thank you.

—The Honorable Julia Cooper Mack (1920-2014)
for whom | was honored to be one of her two first
law clerks as she broke the double barriers of race
and gender by becoming the first African American
female to be nominated by the president and
confirmed by the Senate to a state equivalent court
of last resort, the DC Court of Appeals. The
invaluable lessons you taught me have been passed
on to thousands. Thank you from all of us.

—To Professor Anita F. Hill, whose unfortunate
sojourn into the national spotlight that fateful
autumn in 1991 at least had the silver lining of
being the basis for legal textbook publishers finally
seeing the importance and urgency of Employment
Law issues. You are a major part of not only the life
of this text but also the entire discipline it created. |
am sure as you fought your way through hordes of
reporters, sat under the hot lights, glares, and
grilling of the U.S. Senate, and gritted your teeth
through your eloquent delivery of unbelievably



graphic Senate testimony, it never occurred to you
that this text or discipline would be a by-product.
Thank you so much for honoring that by
autographing a third edition copy: “Dear Professor
Bennett-Alexander: Thanks for all your great work
and especially for this book. May it continue to be
the standard for those pursuing equality under the
law. Best regards, Anita F. Hill, thru [my BFF] linda
harrison. 10/2006"”

—And last but certainly not least, to Jere W.
Morehead, 22nd president of the University of
Georgia and my 26-year colleague. Thank you for
not only remaining open to learning, but
embracing it. You were born for this and UGA is
lucky to have you.

D D B-A

To my mother, who has taught me by her own acts
that fear is a mere annoyance, overcome easily; that
loyalty and commitment are exceptional gifts to be
cherished; that parking karma exists; that no matter
how old | am, hers is the number | can always dial
in the middle of the night if | have a question, and
she always will pick up immediately; and that, when
someone tells you that the odds are stacked against
you, you tell them, “I'll beat the odds.” And then
you do. Love you, Ma.

LPH
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As I write this, CNN is broadcasting live President Obama’s speech from the
steps of the Lincoln Memorial commemorating the 50th anniversary of the March
on Washington for Jobs and Freedom.

It is ironic that I would be writing this on this particular day, since it is the
March that led to the creation of such a substantial part of the basis for this text-
book, Title VII of the Civil Rights Act of 1964, and this year marks the 20th
anniversary of the book’s publication.

On Wednesday August 28, 1963, 250,000 Americans from all races, religions,
and parts of the country, the most ever to participate in a march on the seat of
power in Washington, DC, came together to speak truth to power: separate and
unequal was no longer acceptable in a country founded on the principal that “all
men are created equal”’; treating millions of people as if they were aliens in their
own country, not worthy of even the most basic things we take for granted every
day, such as access to housing, jobs, education, and voting was wrong; and that
though slavery, which had been birthed in this country nearly as early as the
country itself, had been abrogated after a bloody civil war fought 100 years
before, the Jim Crow aftermath was still very much with us. Despite the fears
openly expressed about the potential for violence, there was not one arrest that
day. Hot, humid, crowded, uncomfortable—none of it mattered to those gathered
in that hallowed place at the feet of President Lincoln’s giant memorial in marble.
What mattered, and what they would take back with them to every corner of the
country and use as a basis for urging this country to move forward and live up to
its founding promises, was that the status quo was no longer acceptable, and they
would work to change it in whatever way they could in their daily lives.

Two weeks later, as if in answer to the March, four little black girls were killed
as they donned their robes to sing a few moments later in Birmingham, AL Six-
teenth Street Baptist Church choir. The country mourned the loss of four inno-
cents being added to the long, unbroken line of lives lost to such a senseless
cause: race. The Ku Klux Klan was found to have been behind the bombing, but
prosecutions would come only decades later. One of those convicted remains in
prison. The absurd and useless violence against four little black girls coming on
the heels of the peaceful March of a quarter of a million people two weeks earlier
was a stark contrast. The event became a turning point for the struggle for civil
rights that could not be ignored. President Johnson signed the comprehensive
civil rights bill into law on July 3, 1964, less than a year after the March. A year
later, the Voting Rights Act was enacted. In May 2013, President Obama pre-
sented to the families of those four little girls, Addie Mae Collins, Denise McNair,
Carole Robertson, and Cynthia Wesley, the Congressional Gold Medal for the
victims’ contribution of their lives to the struggle for equality in the United States.
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In September 2013, the city of Birmingham held a week of commemorative
events to mark the lives and sacrifice of the four.

This historic movement and legislation inspired others, including the women’s
liberation movement, the LGBT movement, and even the breaking of South Afri-
can apartheid and the Arab spring. It continues to do so to this day where people
seek respect, human dignity, and freedom.

In the omnipresent press coverage of the 50th anniversary of the March, one of
the main questions has been whether the dream Dr. King spoke of in his historic
speech on the Lincoln Memorial steps that hot day in August 1963 had been real-
ized. As one who attended the March as a 12-year-old, and whose life’s work has
been to do what I could to make that dream a reality, I would love to say yes. I
would love for there to no longer be a need for this textbook that teaches future
managers, supervisors, and business owners how to avoid liability for violating
Title VII of the Civil Rights Act of 1964 which prohibits discrimination in
employment. I would gladly give up any benefit accruing to me from writing such
a text if there were no longer a need to have it because the dream had been real-
ized. Unfortunately, while we have made tremendous progress, we are not there
yet. But, we keep up the work, keep writing new editions, keep training new gen-
erations about Title VII, in hopes that one day it will no longer be necessary. Until
then, we’ll be here, doing what we can.

Enjoy! As always, we are delighted to receive your feedback!

Dawn D. Bennett-Alexander
Athens, GA
August 28, 2013

With such gratitude to so many, most (though not all) of our students today come
from home environments of political peace and stability. Unless there are signifi-
cant changes in our climate between the time of this writing (Winter 2014) and
our publication, we anticipate that this stability shall continue. Often, our students
fall into a sense of complacency surrounding the issues that fill the front pages of
newspapers today and do not share the passion represented so poignantly in
Dawn’s message, above. That is unfortunate because, without passion, there is
inaction and apathy.

Personally, I admit that I was not present at the March. Trust me, I would have
clamored to attend! But, I had a few months to go before I arrived on this earth.
However, since that arrival, Dawn might agree that I have not been able to keep
quiet in the face of injustice. The responsibility that we now have as educators—
or even as mere information sources—is how to transfer not merely the informa-
tion but also the empathy, the deeply held disquiet in the face of injustice, the
grueling sense of indignity even when the affront is not against ourselves.
Through this text and our work, we seek to equip others with a strength of voice
so that those without a voice can be heard more clearly.

Twenty years may have passed since our first edition was published, and that
edition came out a quarter of a century after Title VII had been passed. It may
seem like a great deal of time, and perhaps much has changed, but not enough.
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Whether one agrees with his politics or not, it seems fitting to begin our Twenti-

eth Anniversary Edition with President Obama’s words, “Change will not come if

we wait for some other person, or if we wait for some other time. We are the ones
we’ve been waiting for. We are the change that we seek.”

Be the change.

Laura Pincus Hartman

Chicago, USA

February, 2014



Preface

Must an employer provide breaks for a nursing mother to express milk, and a
private place in which to do it?

Must an employee allow time off to care for a sick child if the employee is gay
and is raising a child not his own, with his partner of several years?

If a disabled employee could perform the job requirements when hired, but the
job has progressed and the employee is no longer able to perform, must the
employer keep her on?

Is an employer liable when a supervisor sexually harasses an employee, but the
employer knew nothing of it?

Is an employer liable for racial discrimination because she terminates a black
male who refuses to abide by the “no-beard” rule?

Can an employer be successfully sued for “reverse discrimination” by an
employee who feels harmed by the employer’s affirmative action plan?

Can an employer institute a policy prohibiting Muslim women from wearing
their hijab (head scarf)?

If an employer has two equally qualified applicants from which to choose and
prefers the white one to the black one, is it illegal discrimination for the
employer to hire the white applicant, or must the employer hire the black one?
Must an employer send to training the employee who is in line to attend, if that
employee will retire shortly?

Can an employer terminate a female employee because male employees find
her pleasing shape too distracting?

Is it a violation of wage and hour laws for an employer to hire his 13-year-old
daughter to pick strawberries during the summer?

Is an ex-employer liable for defamation if he gives a negative recommendation
about an ex-employee to a potential employer who inquires?

Must an employer disclose to employees that chemicals with which they work
are potentially harmful?

Can an employer stop employees from forming a union?

These types of questions, which are routinely decided in workplaces every day,
can have devastating financial and productivity consequences if mishandled by
the employer. Yet, few employers or their managers and supervisors are equipped
to handle them well. That is why this textbook was created.

Between fiscal years 1970, when newly enacted job discrimination legislation

cases started to rise, and 2010, the number of federal discrimination suits grew
from fewer than 350 per year to its all time high of just shy of 100,000. A major
factor in this statistic is that the groups protected by Title VII of the Civil Rights
Act of 1964 and similar legislation, including minorities, women, and employees

Xi
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Preface

over 40, now constitute over 70 percent of the total workforce. Add to that num-
ber those protected by laws addressing disability, genetic and family medical his-
tory, wages and hours, and unions; workplace environmental right-to-know laws;
tort laws; and occupational safety and health laws, and the percentage increases
even more. The U.S. Department of Labor alone administers more than 180 fed-
eral laws covering about 10 million employers and 125 million workers.!

It is good that employers and employees alike are now getting the benefits
derived from having a safer, fairer workplace and one more reflective of the pop-
ulation. However, this is not without its attendant challenges. One of those chal-
lenges is reflected in the statistics given above. With the advent of workplace
regulation by the government, particularly the Civil Rights Act of 1964, there is
more of an expectation by employees of certain basic rights in the workplace.
When these expectations are not met, and the affected population constitutes
more than 70 percent of the workforce, problems and their attendant litigation
will not only arise, but are likely to be numerous.

Plaintiffs generally win nearly 50 percent of lawsuits brought for workplace
discrimination. The median monetary damage award is $155,000.2 As you will
soon see, the good news is that the vast majority of the litigation and liability aris-
ing in the area covered by these statistics is completely avoidable. Many times the
only difference between an employer being sued or not is a manager or supervisor
who recognizes that the decision being made may lead to unnecessary litigation
and thus avoids it.

When we first began this venture more than 20 years ago, we did not know if
we would be able to sell enough copies of the textbook to justify even having a
second edition. Luckily, we had a publisher who understood the situation and
made a commitment to hang in there with us. The problem was that there was no
established market for the text. There were so few classes in this area that they did
not even show up as a blip on the radar screen. Actually, we only knew of two.
But having worked in this area for years, we knew the need was there, even if the
students, faculty, and even employers were not yet aware of it.

We convinced the publishers that “if you publish it, they will come.”

And come they did. From the minute the book was first released, it was
embraced. And just as we thought, classes were developed, students flooded in,
and by the time the smoke cleared, the first edition had exceeded all the publish-
er’s forecasts and expectations. The need that we knew was there really was there,
and an entire discipline was created. The textbook spawned other such texts, but
remains the leading textbook of its kind in the country.

We cannot thank the publishers enough for being so committed to this text-
book. Without their commitment, none of this would have happened. And we
cannot thank professors and students enough for being there for us, supporting us,

thttp://www.dol.gov/opa/aboutdol/lawsprog.htm.

2“Civil Rights Complaints in U.S. District Courts, 2000,” 7/1/2002, U.S. Department of Justice,
Office of Justice Programs, Bureau of Justice Statistics, http://www.bjs. ojp.usdoj.gov/content/pub/
pdf/cicus00.pdf.
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believing in the textbook and our voices, and trusting that we will honor the law
and our commitment to bring the best to faculty and students.

We have seen what types of employment law problems are most prevalent in
the workplace from our extensive experience in the classroom and in our research
and writing, as well as in conducting over the years many employment seminars
for managers, supervisors, business owners, equal employment opportunity offi-
cers, human resources personnel, general counsels, and others. We have seen how
management most often strays from appropriate considerations and gets into
avoidable legal trouble, exposing it to potential increased liability. We came to
realize that many of the mistakes were based on ignorance rather than malice.
Often employers simply did not know that a situation was being handled
incorrectly.

Becoming more aware of potential liability does not mean the employer is not
free to make legitimate workplace decisions it deems best. It simply means that
those decisions are handled appropriately in ways that lessen or avoid liability.
The problem does not lie in not being able to terminate the female who is chroni-
cally late for work because the employer thinks she will sue for gender discrimi-
nation. Rather, the challenge lies in doing it in a way that precludes her from
being able to file a successful gender discrimination claim. It does not mean the
employer must retain her, despite her failure to adequately meet workplace
requirements. Rather, it means that the employer must make certain the termina-
tion is beyond reproach. If the employee has performed in a way that results in
termination, this should be documentable and, therefore, defensible. Termination
of the employee under such circumstances should present no problem, assuming
similarly situated employees consistently have been treated the same way. The
employer is free to make the management decisions necessary to run the business,
but it simply does so correctly.

Knowing how to do so correctly does not just happen. It must be learned. We
set out to create a textbook aimed at anyone who would, or presently does, man-
age people. Knowing what is in this book is a necessity. For those already in the
workplace, your day is filled with one awkward situation after another—for
which you wish you had the answers. For those in school, you will soon be in the
workplace, and in the not-too-distant future you will likely be in a position man-
aging others. We cannot promise answers to every one of your questions, but we
can promise that we will provide the information and basic considerations in most
areas that will help you arrive at an informed, reasonable, and defensible decision
about which you can feel more comfortable. You will not walk away feeling as if
you rolled the dice when you made a workplace decision, and then wait with
anxiety to see if the decision will backfire in some way.

In an effort to best inform employers of the reasoning behind legal require-
ments and to provide a basis for making decisions in “gray areas,” we often pro-
vide background in relevant social or political movements, or both, as well as in
legislative history and other relevant considerations. Law is not created in a vac-
uum, and this information gives the law context so the purpose is more easily
understood. Often understanding why a law exists can help a manager make
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the correct choices in interpreting the law when making workplace decisions with
no clear-cut answers. We have found over the years that so few people really
understand what any of this is really about. They know they are not supposed to
discriminate on the basis of, say, gender, but they don’t always realize (1) when
they are doing it, and (2) why the law prohibits it. Understanding the background
behind the law can give extremely important insight into areas that help with both
of these issues and allow the manager to make better decisions, particularly where
no clear-cut answer may be apparent.

Legal cases are used to illustrate important concepts; however, we realize that
it is the managerial aspects of the concepts with which you must deal. Therefore,
we took great pains to try to rid the cases of unnecessary “legalese” and proce-
dural matters that would be more relevant to a lawyer or law student. We also
follow each case with questions designed to aid in thinking critically about the
issues involved from an employer’s standpoint, rather than from a purely legal
standpoint. We understand that hiow employers make their decisions has a great
impact on the decisions made. Therefore, our case-end questions are designed as
critical-thinking questions to get the student to go beyond the legal concepts and
think critically about management issues. This process of learning to analyze and
think critically about issues from different points of view will greatly enhance
students decision-making abilities as future managers or business owners.
Addressing the issues in the way they are likely to arise in life greatly enhances
that ability. You may wonder why we ask questions such as whether you agree
with the court’s decision or what you would do in the situation. This is important
in getting you to think about facts from your perspective as a potential manager or
supervisor. Your thoughts matter just as much as anyone else’s and you should
begin to think like a manager if you are going to be one. Nothing magic happens
once you step into the workplace. You bring an awful lot of your own thoughts,
preconceived notions, and prejudgments with you. Sometimes these are at odds
with the law, which can lead to liability for the employer. The questions are a way
to ferret out your own thoughts, to explore what is in your own head that can
serve as the basis of decisions you make in the workplace. You can then make
any needed adjustments to avoid liability.

It is one thing to know that the law prohibits gender discrimination in employ-
ment. It is quite another to recognize such discrimination when it occurs and gov-
ern oneself accordingly. For instance, a female employee says she cannot use a
“filthy” toilet, which is the only one at the work site. The employer can dismiss
the complaint and tell the employee she must use the toilet, and perhaps later be
held liable for gender discrimination. Or the employer can think of what implica-
tions this may have, given that this is a female employee essentially being denied
a right that male employees have in access to a usable toilet. The employer then
realizes there may be a problem and is more likely to make the better decision.

This seemingly unlikely scenario is based on an actual case, which you will
later read. It is a great example of how simple but unexpected decisions can create
liability in surprising ways. Knowing the background and intent of a law often
can help in situations where the answer to the problem may not be readily
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apparent. Including the law in your thinking can help the thought process for
making well-founded decisions.

You may notice that, while many of our cases are extremely timely and have a
“ripped from the headlines” feel to them, others are somewhat older. There are
two reasons why we include those older cases. First, some of them are called
“seminal” cases that created the foundation for all of the legal decisions that came
afterwards, so you need to be aware of them. The other reason is much more prac-
tical. Because our goal is to teach you to avoid liability in the workplace, part of
our means of reaching the goal is to use fact patterns that we think do the best job
of illustrating certain points. Most legal texts try to bring you only the latest cases.
Of course, we also do that; but our primary goal is to use those cases that we think
best illustrate our point. The clearest, most illustrative fact pattern might be an
older case rather than a newer one. We will not include newer cases just because
they are new. We provide cases that best illustrate our points for you and, if they
happen to be older cases that are still good law, we will use them. We are inter-
ested in facts that will help you learn what you need to know, rather than case
dates. We look at the cases that have come out between editions and, if none do
the job of illustrating our point better, we go with what is best geared to show you
how to think through an issue.

We have made the decision to limit the number of cases in each chapter to
between three and five. Most chapters have three or four. Even though the subject
matter from chapter to chapter may lend itself to different numbers of cases, we
decided to try for consistency. Hopefully, the carefully chosen cases will still
accomplish our purpose.

We also have included endnotes and boxed items from easily accessible media
sources that you come across every day, such as People magazine, The New York
Times, The Wall Street Journal, and USA Today. The intent is to demonstrate how
the matters discussed are interesting and integrated into everyday life, yet they
can have serious repercussions for employers. In earlier editions, we opted for
reading continuity and thus did not include a lot of our research material as end-
notes. We have made the conscious decision to include more sources as endnotes.
Hopefully, what is lost in seeing the endnote callout as you read will be balanced
out with the fact that you now have the resources to do further investigation on
your own since you now have the resources to do so.

Much of today’s litigation results from workplace decisions arising from
unfortunate ideas about various groups and from lack of awareness about what
may result in litigation. We do not want to take away anyone’s right to think
whatever he or she wants about whomever he or she wants, but we do want to
teach that those thoughts may result in legal trouble when they are acted on.

Something new and innovative must be done if we are to break the cycle of
insensitivity and myopia that results in spiraling numbers of unnecessary work-
place lawsuits. Part of breaking this cycle is using language and terminology that
more accurately reflects those considerations. We therefore, in writing the text,
made a rather unorthodox move and took the offensive, creating a path, rather
than following one.
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For instance, the term sex is generally used in this text to mean sex only in
a purely sexual sense—which means we do not use it very much. The term
gender is used to distinguish males from females. With the increasing use of
sexual harassment as a cause of action, it became confusing to continue to speak
of sex as meaning gender, particularly when it adds to the confusion to under-
stand that sex need not be present in a sexual harassment claim but gender dif-
ferences are required. For instance, to say that a claim must be based on “a
difference in treatment based on sex” leaves it unclear as to whether it means
gender or sexual activity. Since it actually means gender, we have made such
clarifications. Also, use of the term sex in connection with gender discrimina-
tion cases, the majority of which are brought by women, continues to inject
sexuality into the equation of women and work. This, in turn, contributes to
keeping women and sexuality connected in an inappropriate setting (employ-
ment). Further, it does so at a time when there is an attempt to decrease such
connections and, instead, concentrate on the applicant’s qualifications for the
job. The term is also confusing when a growing number of workplace discrimi-
nation claims have been brought by transgenders, for whom gender, sex, and
sexuality intersect, and can cause confusion if language is not intentional, accu-
rate, conscious, and thoughtful.

We are utterly delighted that for the first time in the 20-year history of the text,
we are comfortably using the terms “homosexual” and ““sexual orientation.” We
are ecstatic that society has come to a place where the negative connotations these
terms once had are not as prevalent as they once were. Until this edition, we had
written the following:

So, too, with the term homosexuality. In this text, the term affinity
orientation is used instead. The traditional term emphasizes, for one group
and not others, the highly personal yet generally irrelevant issue of the
employee’s sexuality. The use of the term sets up those within that group for
consideration as different (usually interpreted to be “less than” ), when they
may well be qualified for the job and otherwise acceptable. With sexuality
being highlighted in referring to them, it becomes difficult to think of them
in any other light. The term also continues to pander to the historically
more sensational or titillating aspects of the applicant’s personal life and
uses it to color her or his entire life when all that should be of interest is
ability to do the job. Using more appropriate terminology will hopefully
keep the focus on that ability. Being able to see society move so far in
20 years and pass laws of protection in this area that make it easier to deal
with the LGBT community as full human beings is heartening.

The term disabled is used rather than handicapped to conform to the more
enlightened view taken by the Americans with Disabilities Act of 1990. It gets
away from the old notion noted by some that those who were differently abled
went “cap in hand” looking for handouts. Rather, it recognizes the importance of
including in employment these 43 million Americans who can contribute to the
workplace despite their physical or mental condition.
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There is also a diligent effort to use gender-inclusive or neutral terminology—
for example, police officers, rather than policemen; firefighters, rather than fire-
men; servers, rather than waiters or waitresses; and flight attendants, rather than
stewards or stewardesses. We urge you to add to the list and use such language in
your conversations. To use different terminology for males and females perform-
ing the same job reflects a gender difference when there is no need to do so. If, as
the law requires, it is irrelevant because it is the job itself on which we wish to
focus, then our language should reflect this.

It is not simply a matter of terminology. Words are powerful. They convey
ideas to us about the matter spoken of. To the extent we change our language to
be more neutral when referring to employees, it will be easier to change our
ingrained notions of the “appropriateness” of traditional employment roles based
on gender, sexuality, or other largely irrelevant criteria and make employment
discrimination laws more effective.

This conscious choice of language also is not a reflection of temporal “politi-
cal correctness” considerations. It goes far beyond what terming something politi-
cally correct tends to do. These changes in terminology are substantive and
nontrivial ones that attempt to have language reflect reality, rather than have our
reality shaped and limited by the language we use. Being sensitive to the matter
of language can help make us more sensitive to what stands behind the words.
That is an important aid in avoiding liability and obeying the law.

The best way to determine what an employer must do to avoid liability for
employment decisions is to look at cases to see what courts have used to deter-
mine previous liability. This is why we have provided many and varied cases for
you to consider. Much care has been taken to make the cases not only relevant,
informative, and illustrative but also interesting, and easy to read. There is a good
mix of new cases, along with the old standards that still define an area. We have
assiduously tried to avoid legalese and intricate legal consideration. Instead, we
emphasize the legal managerial aspects of cases—that is, what does the case
mean that management should or should not do to be best protected from violat-
ing the law?

We wanted the textbook to be informative and readable—a resource to encour-
age critical and creative thinking about workplace issues and to sensitize you to
the need for effective workplace management of these issues. We think we have
accomplished our goal. We hope the text is as interesting and informative for you
to read and use as it was exciting and challenging for us to write.

Modifications to Eighth Edition

Throughout the text, we have, as necessary, updated statistics, and replaced in-
text examples, end of chapter questions, and cases with the most current ones
available. However, where a case represents the seminal case on a matter, we
have chosen to leave that case since it is vital for students to be well-versed in the
legal precedent. The same is true of chapter-end questions. If they were the best
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to illustrate a point, we left them in. In addition to the updated statistics and
figures throughout, the major changes include the following:

Chapter 1: Discusses

In connection with the definition of employee, the financial and other implica-
tions of the U.S. Department of Labor’s major Misclassification Initiative,
which was launched in cooperation with the Internal Revenue Service, to
reduce the incidence of employee misclassification and to improve compliance
with federal labor laws.

The impact of technology on the application process.

The requirement to track applicants on the basis of race, gender, and
ethnicity.

The Seventh Circuit’s seminal decision in PepsiCo, Inc. v. Redmond that illus-
trates how the advance of technology has caused the Uniform Trade Secrets
Act to evolve.

Chapter 2: Includes a new section on retaliation.

Chapter 3: Contains updated information throughout, including:

Mississippi’s 2013 ratification of the amendment abolishing slavery.

New peonage information and information on plantations still existing in the
Mississippi Delta in 2013.

EEOC extension of Title VII gender category to include discrimination on the
basis of gender identity; revised EEOC enforcement guidance on employer use
of arrest and conviction records for purposes of race and national origin dis-
crimination; EEOC’s Strategic Enforcement Plan for 2013-2016; and EEOC’s
new emphasis on discrimination via steering certain groups into certain types
of jobs.

Chapter 4: Contains

The latest data relating to the use of social media and technology in recruit-
ment, selection, and related activities.

The most recent statistics on testing and drug and alcohol usage and abuse,
along with their case implications.

A discussion of myriad assessment tools used by employers as part of the
hiring process.

A new section on criticisms surrounding drug testing.

Chapter 5: Modifications include

Clarification of, and more background on, the connection between affirmative
action background and present-day vestiges.

The Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010’s
requirement of Offices of Minority and Women’s inclusion in the five agen-
cies it covers and the businesses they regulate.

The request that the NFL extend the Rooney Rule to cover most vacancies for
offensive and defensive coordinator jobs.
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Chapter 6: Includes discussion of the

Impact of the Trayvon Martin case and many other recent events.
Increase in Asian-American discrimination.

Increase in hangman noose exhibition laws due to increased claims of their
being displayed.

Chapter 7: Updated data includes

The evolving law relating to English-only rules, presented in a comprehensive
manner.

Additional discussion and clarification on discrimination based on alienage or
citizenship status.

Discrimination since September 11, 2001.

Chapter 8: Contains new information on

Gender from the 2014 State of the Union Address and on gender-neutral
language.

The impact of the economic recovery and of the Affordable Care Act on
women in the workplace.

Janet Yellin, Hillary Clinton, Christine Lagarde, Marissa Mayer.

The opening of the Augusta National to women.

The new Shriver report.

Claims by women terminated because they were “too hot” and new concerted
individual regional Walmart gender discrimination cases.

New EEOC guidance on domestic violence and stalking victims and on family
caretakers.

Glass cliffs, glass escalators, 2012 repeal of Wisconsin’s Equal Pay Enforce-
ment Act, and additional Pregnancy Discrimination Act and lactation
information.

Chapter 9: Contains

Current cases such as Ball State v. Vance.

Claims involving Red Lobster, Merchant Management Resources, Inc.,
Lakemont Homes Las Vegas real estate developer, International Profit Associ-
ates, Inc., Delta Airlines, Best Buy’s Geek Squad, film producer Jon Peters,
and New York “kingmaker” Assemblyman Vito Lopez.

A discussion of the new Anita Hill documentary, “Anita.”

Chapter 10: Contains updated discussions on sexual orientation and gender
identity, including

Change of the term “affinity orientation” from previous editions to “sexual
orientation.”

Information on the recent legislative, executive, and judicial LGBT issues
including gay marriage and workplace inclusion and benefit policies.

Extension of federal benefits to LGBTs.
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2013 U.S. Supreme Court decisions striking down the Defense of Marriage
Act (DOMA) and California’s Proposition 8 banning gay marriage; and refusal
of states attorneys general to enforce statutes banning gay marriage.

EEOC’s Macy decision extending to transgenders protection of Title VII based
on gender.

Recent polls on LGBT issues and the latest HRC Corporate Equality Index
figures.

Senate passage of the Employment Nondiscrimination Act of 2013.

9% Circuit’s SmithKlineBeecham Corp. v. Abbott Laboratories case rejecting
the use of peremptory challenges to strike LGBT jurors as a denial of Equal
Protection.

More information on understanding transgenders and their workplace issues.

Chapter 11: Contains

New information on increasingly different manifestations of religious discrim-
ination from requiring a vegan to take a mandatory workplace flu shot to the
harassment of Muslim employees to the termination of a Catholic school
teacher for in vitro fertilization by her and her husband.

Discussion of legal cases such as the Disney Muslim hajib cases and firefighter
and police officer beard and Sikh turban cases.

Chapter 12: Examines

The perception of Silicon Valley and, in fact, the entire tech world as catering
to and seeking a younger demographic of employees.

On a circuit-by-circuit basis, the yet-to-be-settled question of whether state
employees with age discrimination grievances have alternative claims to those
provided by the ADEA.

The EEOC’s “Final Rule on Disparate Impact and Reasonable Factors Other
than Age (RFOA)” and explores the yet-to-be-enacted Protecting Older Work-
ers Against Discrimination Act (POWADA), which was introduced first in
2012 and reintroduced in 2013.

The impact of the Gross decision in recent case law, where courts have
ruled that the “but for” causation standard applies not only to adverse
employment actions in ADEA cases but also to Title VII retaliation plain-
tiffs, as well.

Chapter 13: Examines

The impact of the ADAAA.

The question of the “bootstrap” theory of ADA coverage with regard to the
definition of a “major life activity.”

The expansion of the definition of “substantial limitation” under the ADA to
include a lower degree of impairment and the partial invalidation of the “miti-
gating measures” rule.

Obesity discrimination, including references to new case law.
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Chapter 14: Contains

» Extensive updates based on significant advances in technology, information
gathering, social media, monitoring, privacy, and the law that have impacted
our world, in general and the workplace, specifically.

* New case law, examples, end-of-chapter questions that allow the reader to
have a current understanding of the environment and implications for the
employment context.

Chapter 15: Discusses various labor issues such as

* Recent activity around the issue of increasing the minimum wage, includ-
ing President Obama’s executive order raising it for federal contractors, as
well as the strikes for it across the country in fast-food and big-retailer
industries.

* Boeing machinists’ 2014 very close vote to make concessions to keep the
manufacture of the 777X jet in Washington state.

¢ 2013 student movement to unionize the south.

* NLRB’s refusal to find Facebook statements threatening strike nonsupporters
as unfair labor practices.

* Michigan’s 2012 contentious passage of the right-to-work law.

Chapter 16: Discusses wage and benefit issues such as

e The Oakland Raiders cheerleaders’ suit for minimum wage violations, new
minimum wage for federal contractors, 2013 U.S. Supreme Court “donning
and doffing” case, Sanifer v. U.S. Steel Corp., increased emphasis on making
sure wage and hour laws are fully enforced, 2013 extension of minimum wage
and overtime pay to direct care workers.

*  Employee misclassification violations to avoid paying minimum wages and
overtime pay.

* Unpaid internships, increased enforcement of lactation time for nursing moth-
ers, FMLA leave challenges, and the HIPAA Omnibus Rules of 2013.

As we have done with other editions, in this eighth edition we have continued
to make updates and improvements that we think will help students understand
the material better. We have learning objectives for each chapter, new cases
where appropriate, updated background and context information, new boxed
information, up-to-the-minute legal issues, more insights, and a modified struc-
ture. We have kept the things you tell us you love, and added to them. For
instance, a reader suggested that we address the issue of the redundancy of exam-
ining certain issues in each chapter where they are raised. Based on this excellent
suggestion, which we had considered ourselves over the years, in this edition we
now have a “Toolkit” that does this. In the Toolkit chapter, Chapter 2, “The
Employment Law Toolkit: Resources for Understanding the Law and Recurring
Legal Concepts,” we introduce you to concepts that you will see throughout the
text but, rather than repeat them in each chapter, we have added Toolkit icons
instead. These icons will be an indication to you that the issue referred to was
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included in the Toolkit chapter, and you can go back to that chapter and review
the issue again if you would like a refresher.

As always, we truly welcome your feedback. We are the only textbook we
know of that actually gets fan letters! Keep them coming! © We urge you to email
us about any thoughts you have about the text, good or bad, as well as suggestions,
unclear items you don’t understand, errata, or anything else you think would be
helpful. Our contact information is

Dawn D. Bennett-Alexander Laura P. Hartman
University of Georgia DePaul University

Terry College of Business Department of Management
202 Brooks Hall 1 E. Jackson Blvd., Ste. 7000
Athens, GA 30602-6255 Chicago, IL 60604-2787
Email: dawndba@uga.edu Email: Ihartman @depaul.edu

And again as always, we hope you have as much fun reading the book as we
did writing it. It really is a pleasure. Enjoy!

Dawn D. Bennett-Alexander, Esq.
Athens, GA
February 18, 2014
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and showcases a recent case, Estrada v. FedEx.

Chapter 2 is the Toolkit chapter that provides information
on several topics that run throughout the text. Chapters
thereafter that mention these issues will use a toolkit icon
to notify the reader to go back to the Toolkit chapter if a
refresher is needed.

Chapter 3 covers Title VII of the Civil Rights Act in order to
illustrate the foundational nature this groundbreaking legis-
lation has for employment law.

Chapter 4 introduces the reader to the regulation of the
employment process, such as recruitment, selection, and
hiring. In examining the variety of methods of information
gathering through testing and other media, it also explores
the issue of employers’ access to extraordinary amounts of
information via evolving technology. The chapter has been
extensively updated with illustrative and supporting empiri-
cal data integrated throughout the chapter, including infor-
mation relating to corporate use of employee referral
programs, workplace violence., employer use of online
sources for background investigation, corporate use of per-

sonality and integrity tests in the hiring process and recent 1. The Regulation of Employment 2
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Chapter 9 explores the law relating to sexual harassment,
clearly explaining the difference between quid pro quo and
hostile environment sexual harassment as well as how to
avoid employer liability in this important area.

Chapter 10 discusses developments in affinity orientation
discrimination and gender identity issues and offers man-
agement tips on how to handle this quickly evolving topic.

Chapter 11 gives students up-to-date considerations on the
many aspects of religious discrimination, including explana-
tions of the legal definition of religion, points on the employ-
er’s duty to reasonably accommodate employees, and
information on the correct usage of religion as a BFOQ. Issues
of increasing frequency such as Muslim employee workplace
conflicts are discussed and methods provided for how to han-
dle these matters.

Chapter 12 provides a comprehensive review of age dis-
crimination laws in the workplace and has been updated
with current statistical information with regard to age dis-
crimination and also includes comparisons of perceptions of
age in the United States and other countries. Additional
updates include state age discrimination laws and the legal
standard prohibiting an employer from engaging in retalia-
tory behavior in response to an age discrimination filing.

Chapter 13 offers a complete analysis of the legal environ-
ment with regard to workers with disabilities with an
expanded discussion of the legal history of protection against
discrimination on the basis of disability. The chapter is com-
prehensive in its coverage of both the recent Genetic Infor-
mation Non-Discrimination Act and the Americans with
Disabilities Amendments Act (ADAAA) and offers examples to
managers of ways to create more inclusive working
environments.

Part 3 lays out additional regulatory processes and dilem-
mas in employment. Several chapters on various regula-
tory issues have been merged to form the final chapter.

Chapter 14 examines the roles of both the employer and
the employee in connection with privacy in the workplace
and has been thoroughly updated to keep step with the
practically daily changes in technology and how they affect
employee privacy. These developments include reference to
blogging, social media, RFIDs, GPS, and expanded legal
frameworks, both domestic and global; the chapter also
includes discussion of new cases such as U.S. v. Ziegler.
Chapter 15 addresses collective bargaining and unions in
a chapter on labor law.

Chapter 16 combines the Fair Labor Standards Act (FLSA),
the Family Medical Leave Act (FMLA), including the newly
enacted amendments for military families preparing for
active duty or injured in active duty, the Occupational
Safety and Health Act (OSHA), and the Employee Retire-
ment Income Security Act (ERISA) into a chapter on
selected additional employment laws and regulations.
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Each chapter has active learning
objectives, posted before addressing
the subject matter, that give a clear
picture of specifically what readers
should know when they finish
studying the chapter. In addition, the
learning objectives are noted at the
place in the chapter in which the
information appears.

Opening Scenarios

By the time you finish studying this chapter, you should be able to:

Lo1
the American workforce.

Lo2
Title VII.

workplace.

LO4

Control Act.

Describe the impact and implications of the changing demographics of

Define the prima facie case for national origin discrimination under

Explain the legal status surrounding “English-only policies” in the

Describe a claim for harassment based on national origin and discuss

how it might be different from one based on other protected classes.

Identify the difference between citizenship and national origin.

Explain the extent of protection under the Immigration Reform and
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Based on real cases and situations,
chapter-opening scenarios introduce
topics and material that illustrate the need
for chapter concepts. Scenarios are then
revisited throughout the chapter text as
material pertinent to the opening scenario
is discussed. When you encounter the
scenario icon in the chapter body, return
to the corresponding opening scenario to
see if you can now articulate the correct
way to solve the problem.

SCENARIO 1

A discount department store has a policy re-

1) quiring that all male dlerks be attired in

Seenario coats and ties and all female clerks wear

over their clothing a smock provided by the

store, with the store’s logo on the front. A female

clerk complains to her supervisor that making her

wear a smock is illegal gender discrimination. Is it?
Why or why not?

SCENARIO 2
A male applies for a position as a server for
2) a restaurant in his hometown. The restau-
Scenario rant is part of a well-known regjonal ghai

g Opening Scenarios

down for the position, which remains vacant. The
applicant is instead offered a position as a kitchen
helper. The applicant notices that all servers are fe-
male and most are blonde. All servers are required
to wear very tight and very short shorts, with T-
shirts with the restaurant logo on the front, tied in
a knot below their, usually ample, breasts. All
kitchen help and cooks are male. The applicant feels
he has been unlawfully discriminated against be-
cause he is a male. Do you agree? Why or why not?

SCENARIO 3
An applicant for a position of secretary in-
forms the employer that she is pregnant,

The employer may have & poicy Torbidding the wearng of headgear, but the

T 00 | klt I cons e

employer may have a policy that all employees must work on Saturdays, but the
employee's religious Sabbath may be on Saturday and followers may be forbidden
0 wrk on the Sabbah.

\/

In fact, sometimes the conflict comes not with the employee’s eligion, but with,
that of the employer.

In order for an employe 1o proceed with a claim of religious discrimination,
e must frst establish a prina fucie case by establishing that

Key concepts used in several different chapters have been
combined into one chapter to prevent redundancy. That
chapter is Chapter 2, “The Employment Law ToolKkit:
Resources for Understanding the Law and Recurring Legal
Concepts.” Where a toolkit chapter concept arises in a
subsequent chapter a notation is made that it can be found in
the Toolkit chapter, with an icon placed in the margin.

1. He holds a sincere religious belief that conflicts with an employment
requirement.

2. He has informed the employer of the conflict.

3. He was discharged or disciplined for faling to comply with the conflicting
employment requirement

an emaloyee stablises,

@ faciggase, tyeurden shifs e employer
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Cases

Excerpted cases are placed at the end
of the chapter rather than throughout
so that reading can be accomplished
without interruption. There are refer-
ence icons in the chapter when a case
is discussed. There is a minimum of
legalese and only facts relevant to the
employment law issues are included.
Each digested case has a short intro-
ductory paragraph to explain the facts
and issues in the case and is followed
by three critical thinking questions
created to build and strengthen mana-
gerial liability-avoidance skills.

Management Tips

\/

Gross v. FBL Financial Services, Inc. No. 08-441
(S.Ct. 2009)

=
Gross began working for FBL in 1971. In 2003, when Gross was 54, he was reassigned from his position
as claims administration director to the position of claims project coordinator. His previous position was
renamed to claims administration manager and was given to a younger employee whom Gross had pre-
viously supervised. Although his pay remained the same, Gross considered the change a demotion and
sued FBL for age discrimination. Gross introduced evidence at trial that the decision was at least partly
based on age. FBL's defense was that the move was part of a restructuring and that the new position was
a better fit for Gross’s skills. The trial court gave the jury an instruction that it should find for Gross if it
found that “age was a motivating factor.” It also instructed the jury that it should find for FBL if it found,
by a preponderance of the evidence, that FBL would have demoted him regardless of age. The jury
found in Gross’s favor and FBL appealed. The 8th Circuit reversed the decision and sent the case back

for sl Tho~U.S, 1§ Copgreviayss the 8if-—=<uit’sxuling.

Management Tips

Policies and decisions in the sexual orientation and gender identity areas are
rapidly evolving. The patchwork of state, federal, local, public, and private laws

These boxes, included near the con-
clusion of each chapter, encapsulate
how key concepts relate to manage-
rial concerns. The authors offer con-
cise tips on how to put chapter
material into practice in the real
world.

Key Terms

\

Key terms are printed larger, in
boldface with alternate color, and
defined in the margin during early
usage. The terms are also listed in
the Glossary at the end of the book
for quick reference.

\

and policies we have discussed present the employer with the challenge of
trying to do what is required for each jurisdiction, when, in fact, the require-
ments may be quite different. However, conclusions can be drawn about creat-
ing policy in the midst of such seeming chaos. In order to provide the maximum
protection from liability for sexual ori i lated issues, an empl can
do several things:

* Hire using only relevant, work-related criteria.
* Keep inquiries about applicants’ personal lives at a minimum and make sure
the information is relevant.

YA e T Y 0 2 BT AR Ve Ve WV A Vg

truth to this. One of our students said his Little League baseball coach took the
all-male team to Hooters to celebrate the student’s 12th birthday and they loved it.
The coach was his dad.

Severe and Pervasive Requirement
One of the most troublesome problems with hostile environment is determining
whether the harassing activity is severe and/or pervasive enough to amount
to an unreasonable interference with an employee’s ability to perform. (See
Harassing activity that Exhibit 9.3, “Wanted?”) Built into the elements of hostile environment sexual
':“::]ma ::‘: i"s?f::i_ is a requi; that the activity be severe and/
ous that it is the basis or pervasive. That is, the activity is not an isolated occurrence that is not serious
for liability. enough to warrant undue concern. The more frequent or serious the occurrences,
the more likely it is that the severe and/or pervasive requirement will be met. If it
is egregious enough, one time may meet the severity requirement, for example,
in the case of rape.

severe and/or
pervasive activity

ver a two-day_period werg detef-

In Rogs v. Double Didy  Inc.,}! evenf
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Exhibits

Numerous exhibits are included throughout the text to reinforce concepts visually and to provide stu-
dents with essential background information.

it 9.9 Allin Good Fun? Just Joking

Students often think that merely feeling uncom-
fortable about something going on in the work-
place is sufficient to sustain a claim under Title VII

retaliation under Title VII, claiming that the company
terminated his employment because he complained
about the sexual harassment of his client. Canon said
the i was for sufficient cause based on his

for hostile en nt sexual | As you
can see from this situation, this is far from the
case—or is it?

A male sales representative for Canon, Inc., had,
as part of his territory, a store owned by a woman,
his client. At a Christmas party, the female store
owner/client was inappropriately touched, hugged,
and kissed on the face and forehead by the sales
rep’s immediate supervisor. The client decided she
did not want to complain about it. The sales rep
complained to the company anyway. When the su-

2

actions toward the client.

As part of his claim, the employee alleged that
the sexual harassment action against the client pre-
sented a hostile environment for him because he
was “made uncomfortable” by his boss’s alleged
advances toward his client.

The court did not agree. The court said “feel-
ings of ‘discomfort’ cannot support a hostile envi-
ronment claim. Instead, such a claim is stated only
where plaintiff alleges that the conditions of his

€

A number of sexual harassment cases arise from
situations having nothing to do with “sex” as we
ordinarily think of it. It has to do instead with
gender—more specifically, antifemale animus, or
feelings against women who are in male-dominated
or traditionally male jobs such as truck driving, con-
struction, firefighting, trash collection, and so on.
Even when males are in traditionally female jobs,
they rarely are subjected to the same kind of
actions directed toward them that women in tradi-
tionally male fields are. And often, when men in a
traditionally female job are subjected to harassing
activity, it is by other males who tease, joke, make
derogatory comments, and more. Case law indi-

full participation in the workplace for women
through pay, training, discipline, and advance-
ment. It's never “just jokes.” That is why it is such
a serious matter.

As a manager or supervisor, how you handle
these events as they occur can make all the differ-
ence in the world for your employer. It may seem
like only joking, ribbing, or all in good fun, but as a
manager, you ignore it at the peril of your com-
pany. Heaped on an employee day after day, this
harassing activity places upon them different terms
or conditions of employment than it does other
employees of the other gender who do not have to
contend with this hostile environment.

i 0, $ { & e s 3 \ &, mb 8, S A\Cot
.
Cha pter Summaries Chapter  + Emploees e prtete o dscrmination onthebsisof e g nder
the ADEA, unless age is a bona fide occupational qualification.

Summary

\/

Each chapter closes with a summary
section, giving students and instructors a
tool for checking comprehension. Use
this bulleted list as an aide in retaining
key chapter points.

Guide to Reading Cases

\}

This guide gives succinct direction on how to get
the most out of text cases. Terminology defini-
tions, case citation explanations, and a walk-
through of the trial process are all included to
help facilitate student comprehension.

XXX

Employees who believe that they are victims of age discrimination have avail-
able to them a wide array of choices under both state and federal law.
To prove a case of age discrimination, the employees must show that

1. They are 40 years of age or older.

2. They suffered an adverse employment decision.

3. They are qualified for the position (either that they meet the employer’s
i or that the are not |

4. They were replaced by someone younger.

Once the employee has presented this information, the employer may defend
its decision by showing that

A

Guide to Reading Cases

Thank you very much to the several students who have contacted us and asked
that we improve your understanding by including a guide to reading and under-
standing the cases. We consider the cases an important and integral part of the
chapters. By viewing the court decisions included in the text, you get to see for
yourself what the court considers important when deciding a given issue. This in
tum gives you as a decision maker insight into what you need to keep in mind
when making decisions on similar issues in the workplace. The more you know
about how a court thinks about issues that may end up in litigation, the better you
can avoid it.

In order to tell you about how to view the cases for better understanding, we
have to give you alittle background on the legal system. Hopefully. it will only be
arefresher of your previous law or civics courses.

Stare Decisis and Precedent

‘The American legal system is based on stare decisis, a system of using legal prec-

edent. Once a judge renders a decision in a case, the decision is generally written

and placed in a law reporter and must be followed in that jurisdiction when other
¢ s/ <o g\ e\ forf S S




End of Chapter Material

—>

TTess 10 do 50 would cause the employer tndue hardship.

* While the employer must make a good-faith effort to reasonably accommodate

religious conflicts, if such efforts fail, the employer will have discharged his or
her legal duties under Title VII.

Included at the end of each chapter is a complete Chapter-End
set of questions incorporating chapter concepts. Questions
Use these as tools to assess your understanding of

chapter material.

L

The Christian Science Monitor newspaper refused to hire Feldstein because he was
not a Christian Scientist. The newspaper said they only hired those who were of the
Christian Science religion, unless there are none qualified for a position. Is the news-
paper’s policy legal? Explain. [Feldstein v. EEOC, 547 E. Supp. 97 (D. Mass. 1982).]
Cynthia requested a two-week leave from her employer to go on a religious pilgrim-
age. The pilgrimage was not a requirement of her religion, but Cynthia felt it was a
“calling from God.” Wll it violate Title VIT if Cynthia’s employer does not grant her
the leave? Explain. [Ziano v. Dillard Department Stores, Inc., 1998 WL 117864 (9th
Cir. 1998).] Compare with a case in which the UPS Jehovah's Witness employee’s
supervisor denied his request for a schedule accommodation to allow him to attend
the annual religious service, terminated the new employee a few days later, and placed
him on a do-not-rehire list. [EEOC v. United Parcel Service, Inc., Civil Action No.
2:12-cv-07334 (11/4/13)]

At the end of all her written communications, employee writes “have a blessed day.”

Online Learning Center

Employment Low for Bus

Employment Law | awn 0. ennett-Atezander
o or Business | Laap Hartmn

The Online Learning Center for this text gives a
complete overview of its organization, features,
and supplements. Instructors using the OLC can

view all student materials as well as gain access
to exclusive instructor resources, including
teaching notes, class discussion starters, Power-
Point presentations, solutions to chapter-end
questions, and a comprehensive Test Bank in
document and computerized formats.
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Guide to Reading Cases

Thank you very much to the several students who have contacted us and asked that
we improve your understanding by including a guide to reading and understanding
the cases. We consider the cases an important and integral part of the chapters. By
viewing the court decisions included in the text, you get to see for yourself what
the court considers important when deciding a given issue. This in turn gives you
as a decision maker insight into what you need to keep in mind when making deci-
sions on similar issues in the workplace. The more you know about how a court
thinks about issues that may end up in litigation, the better you can avoid it.

We provide the following in order to help you better understand the cases so
that you can use them to their fullest. In order to tell you about how to view the
cases, we have to give you a little background on the legal system. Hopefully, it
will only be a refresher of your previous law or civics courses.

Stare Decisis and Precedent

The American legal system is based on stare decisis, a system of using legal prec-
edent. Once a judge renders a decision in a case, the decision is generally written
and placed in a law reporter and must be followed in that jurisdiction when other
similar cases arise. The case thus becomes precedent for future cases.

Most of the decisions in the chapters are from federal courts since most of the
topics we discuss are based on federal law. Federal courts consist of trial courts
(called the “U.S. District Court” for a particular district), courts of appeal (called
the “U.S. Circuit Court” for a particular circuit), and the U.S. Supreme Court.
U.S. Supreme Court decisions apply to all jurisdictions, and once there is a U.S.
Supreme Court decision, all courts must follow the precedent. Circuit court deci-
sions are mandatory precedent only for the circuit in which the decision is issued.
All courts in that circuit must follow the U.S. Circuit Court precedents. District
court decisions (precedent) are applicable only to the district in which they were
made. When courts that are not in the jurisdiction are faced with a novel issue
they have not decided before, they can look to other jurisdictions to see how they
handled the issue. If such a court likes the other jurisdiction’s decision, it can use
the approach taken by that jurisdiction’s court. However, it is not bound to follow
the other court’s decision if that court is not in its jurisdiction.

Understanding the Case Information

xl

With this in mind, let’s take a look at a typical case included in this book. Each of
the cases is an actual decision written by a judge. The first thing you will see is
the case name. This is derived from the parties involved—the one suing (called
plaintiff at the district court level) and the one being sued (called defendant at the
district court level). At the court of appeals or Supreme Court level, the first name
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generally reflects who appealed the case to that court. It may or may not be the
party who initially brought the case at the district court level. At the court of
appeals level, the person who appealed the case to the court of appeals is known
as the appellant and the other party is known as the appellee. At the Supreme
Court level they are known as the petitioner and the respondent.

Under the case name, the next line will have several numbers and a few letters.
This is called a case citation. A case citation is the means by which the full case
can be located in a law reporter if you want to find the case for yourself in a law
library or a legal database such as LEXIS/NEXIS or Westlaw. Reporters are
books in which judges’ case decisions are kept for later retrieval by lawyers, law
students, judges, and others. Law reporters can be found in any law library, and
many cases can be found on the Internet for free on Web sites such as Public
Library of Law (plol.org) or FindLaw.com.

Take a minute and turn to one of the cases in the text. Any case will do. A typi-
cal citation would be “72 U.S. 544 (2002).” This means that you can find the
decision in volume 72 of the U.S. Supreme Court Reporter at page 544 and that it
is a 2002 decision. The U.S. reporters contain U.S. Supreme Court decisions.
Reporters have different names based on the court decisions contained in them;
thus, their citations are different.

The citation “43 F.3d 762 (9th Cir. 2002)” means that you can find the case
decision in volume 43 of the Federal Reporter third series, at page 762 and that
the decision came out of the U.S. Circuit Court of Appeals for the Ninth Circuit in
the year 2002. The federal reporters contain the cases of the U.S. Circuit Courts
of Appeal from across the country.

Similarly, the citation “750 F. Supp. 234 (S.D. N.Y. 2002)” means that you
can find the case decision in volume 750 of the Federal Supplement Reporters,
which contain U.S. district court cases, at page 234. The case was decided in the
year 2002 by the U.S. District Court in the Southern District of New York.

In looking at the chapter cases, after the citation we include a short blurb on the
case to let you know before you read it what the case is about, what the main issues are,
and what the court decided. This is designed to give you a “heads up,” rather than just
dumping you into the case cold, with no background on what you are about to read.

The next line you see will have a last name and then a comma followed by “J.”
This is the name of the judge who wrote the decision you are reading. The “J”
stands for “judge” or “justice.” Judges oversee lower courts, while the term for
them used in higher courts is “justices.” “C. J.” stands for “chief justice.”

The next thing you see in looking at the chapter case is the body of the decision.
Judges write for lawyers and judges, not for the public at large. As such, they use a lot
of legal terms (which we call “legalese”) that can make the decisions difficult for a
nonlawyer to read. There are also many procedural issues included in cases, which
have little or nothing to do with the issues we are providing the case to illustrate.
There also may be many other issues in the case that are not relevant for our purposes.
Therefore, rather than give you the entire decision of the court, we instead usually
give you a shortened, excerpted version of the case containing only the information
relevant for the issue being discussed. If you want to see the entire case for yourself,
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you can find it by using the citation provided just below the name of the case, as
explained above. By not bogging you down in legalese, procedural matters, and other
issues irrelevant to our point, we make the cases more accessible and understandable
and much less confusing, while still giving you all you need to illustrate our point.

The last thing you will see in the chapter cases is the final decision of the court
itself. If the case is a trial court decision by the district court, it will provide relief
either for the plaintiff bringing the case or for the defendant against whom the
case is brought.

If a defendant makes a motion to dismiss, the court will decide that issue and
say either that the motion to dismiss is granted or that it is denied. A defendant
will make a motion to dismiss when he or she thinks there is not enough evidence
to constitute a violation of law. If the motion to dismiss is granted, the decision
favors the defendant in that the court throws the case out. If the motion to dismiss
is denied, it means the plaintiff’s case can proceed to trial.

The parties also may ask the court to grant a motion for summary judgment. This
essentially requests that the court take a look at the documentary information submit-
ted by the parties and make a judgment based on that, as there is allegedly no issue
that needs to be determined by a jury. Again, the court will either grant the motion for
summary judgment or deny it. If the court grants a motion for summary judgment, it
also will determine the issues and grant a judgment in favor of one of the parties. If the
court dismisses a motion for summary judgment, the case proceeds to trial.

If the case is in the appellate court, it means that one of the parties did not like
the trial court’s decision. This party appeals the case to the appellate court, seek-
ing to overturn the decision based on what it alleges are errors of law committed
by the court below. Cases cannot be appealed simply because one of the parties
did not like the facts found by the lower court. After the appellate court reviews
the lower court’s decision, the court of appeals will either affirm the lower court’s
decision, which means the decision is allowed to stand, or it will reverse the
lower court’s decision, which means the lower court’s decision is overturned. If
there is work still to be done on the case, the appellate court also will order
remand. Remand is an order by the court of appeals to the lower court telling it to
take the case back and do what needs to be done based on the court’s decision.

It is also possible that the appellate court will issue a per curiam decision. This
is merely a brief decision by the court, rather than a long one.

Following the court’s decision is a set of questions that are intended to trans-
late what you have read in the case into issues that you would likely have to think
about as a business owner, manager, or supervisor. The questions generally are
included to make you think about what you read in the case and how it would
impact your decisions as a manager. They are provided as a way to make you
think critically and learn how to ask yourself the important questions that you will
need to deal with each time you make an employment decision.

The opening scenarios, chapter cases, and case-end questions are important
tools for you to use to learn to think like a manager or supervisor. Reading the
courts’ language and thinking about the issues in the opening scenarios and case-
end questions will greatly assist you in making solid, defensible workplace deci-
sions as a manager or Supervisor.
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Learning Objectives

When you complete this chapter, you should be able to:

LOT Describe the balance between the freedom to contract and the current
regulatory environment for employment.

LO2  |dentify who is subject to which employment laws and understand the
implication of each of these laws for both the employer and employee.

LO3  Delineate the risks to the employer caused by employee misclassification.

LO4  Explain the difference between an employee and an independent con-
tractor and the tests that help us in that determination.

LOS5  Articulate the various ways in which the concept “employer” is defined
by the various employment-related regulations.

LO6 Describe the permissible parameters of non-compete agreements.




Opening Scenarios

SCENARIO 1
= \‘ Nan works for an industrial products firm
1 as an outside sales representative. Of the
Scenario fjrm’s 1,200 clients across several states in
the northeast United States, Nan is
responsible for 60, spread throughout the firm's
region. She visits these customers on a regular ba-
sis and maintains very close relationships with
them. She is the only connection that most of
these customers have with the firm, and they
might not even have an idea of how else to reach
the firm except through Nan. When she joined the
firm, she signed a non-compete agreement that
stipulated that, if she were to cease her relation-
ship with the firm, she would not engage in any
business of any kind with any customer of the
firm for a period of one year. Because of her suc-
cess in building client relationships, Nan is courted
by a competing firm that does business in the
same region and she accepts an offer. She begins
to call on both her original customers as well as
other customers of her previous employer. When
her previous employer files a cause of action for
breach of the non-compete, Nan defends. What
are her strongest arguments?

SCENARIO 2
L \‘ Serafine worked as a secretary for Creole
2 Construction Corp. (CCC). Gustave was her
Scenario g nervisor. Gustave subjected her to sexual
harassment whenever both were at their
job site. The harassment consisted of unwanted
physical contact, including touching Serafine’s
body parts and kissing her, as well as other sexual
advances and comments. Gustave also made an
uninvited visit to Serafine’s home. When Serafine
rejected Gustave's advances, he retaliated by criti-
cizing her work performance. Serafine com-
plained to CCC's Human Resources department,

initially asking the department to keep her com-
plaint confidential. However, she later informed
the department that she could no longer work
with Gustave. CCC investigated her complaint and
subsequently suspended Gustave. Serafine appre-
ciates CCC’'s action but remains frustrated that
Gustave is simply suspended and finds that she re-
ally has no remedy against Gustave through CCC;
so she files a complaint against him with the Equal
Employment Opportunity Commission. Will the
EEOC case be successful?

SCENARIO 3
Ly \ Ariana worked on a contract basis as a tax
3 accountant for the clients of a small
Scenario accounting firm. Whenever there was too
much work for the employees of the firm,
Ariana would receive a call and be assigned by the
firm to a particular client for a specific job. When
the job was completed, she was paid a commission
for her work based on the amount paid by that cli-
ent to the accounting firm. This commission was es-
tablished in the contract Ariana was offered when
she accepted the position. During the time she was
working, she was paid weekly, was free to use of-
fice space within the accounting firm’s office, and
also could use whatever equipment and supplies
were necessary to complete the job. In order to en-
sure a consistent quality among all of its workers, as
well as to be sure that it complied with all regula-
tions that might govern the job, the firm asked
Ariana to submit her work through a supervisor,
who then sent it on to the client. This process also
ensured that clients saw all of the firm’s workers as
equivalent quality. Ariana is laid off in the middle
of a job and she files for unemployment compensa-
tion. The firm defends the claim, arguing that she
was not an employee. Was Ariana an employee or
an independent contractor?

Introduction to the Regulatory Environment

How is the employer regulated? To what extent can Congress or the courts tell an
employer how to run its business, whom it should hire or fire, or how it should

treat its employees?
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Exhibit 1.1 -reaiities about the Regulation of Employment

1. Generally, you do not have a right to your job.
2. This means that, once you are hired, your em-

ployer may choose to fire you, even for reasons
that seem unijustified, as long as the termination
is not in violation of a contract or for one of the
few bases discussed in this textbook. But, basi-
cally, there are far more reasons a boss can fire

3. As an employer, you may fire someone for a

good reason, for a bad reason, or even for no
reason, just not for an illegal reason.

. You may terminate someone simply because

you do not get along with them. However, you
must ensure that bias or perception, which
might serve as the basis of a discrimination

you than not.

claim, is not interfering with judgment.

LO1

If an employer wants to hire someone to work every other hour every other
week, it should be allowed to do that, as long as it can locate an employee who
wants that type of job. Or, if an employer requires that all employees wear a pur-
ple chicken costume throughout the workday, there is no reason why that require-
ment could not be enforced, as long as the employer can find employees to accept
that agreement.

The freedom to contract is crucial to freedom of the market; an employee may
choose to work or not to work for a given employer, and an employer may choose
to hire or not to hire a given applicant.

As aresult, though the employment relationship is regulated in some important
ways, Congress tries to avoid telling employers how to manage their employees
or whom the employer should or should not hire. It is unlikely that Congress
would enact legislation that would require employers to hire certain individuals or
groups of individuals (like a pure quota system) or that would prevent employers
and employees from freely negotiating the responsibilities of a given job. (See
Exhibit 1.1, “Realities about the Regulation of Employment.”)

Employers historically have had the right to discharge an employee whenever
they wished to do so. In one clear example, after the Chicago Bears football team
lost to the Green Bay Packers in January 2010 and thereby failed to clinch a spot in
that year’s Super Bowl, John Stone wore a Packers tie to his job at a Chicago car
dealership to honor his grandmother, a Packers fan who had recently died. When he
was asked by the general manager to remove the tie, he thought the guy was joking
and returned to work. He was later fired. While the lesson learned is that Title VII
(or any other statute, for that matter) does not protect on the basis of team alle-
giances, Mr. Stone was offered a job at a competing dealership that very day.'

However, Congress has passed employment-related laws when it believes that
there is some imbalance of power between the employee and the employer. For
example, Congress has passed laws that require employers to pay minimum
wages and avoid using certain criteria such as race or gender in reaching specific
employment decisions. These laws reflect the reality that employers stand in a
position of power in the employment relationship. Legal protections granted to
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employees seek to make the “power relationship” between employer and
employee one that is fair and equitable.

Is Regulation Necessary?

There are scholars who do not believe that regulation of discrimination and other
areas of the employment relationship is necessary. Proponents of this view believe
that the market will work to encourage employers’ rational, nonbiased behavior.
For example, one of the main subjects of this textbook—Title VII of the Civil
Rights Act of 1964 (Title VII)—prohibits discrimination based on race and gender,
among other characteristics. (For detailed discussion of Title VII, see Chapter 3.)
Some economists have argued that rational individuals interested in profit maximi-
zation will never hesitate to hire the most qualified applicants, regardless of their
race. Decisions that are dependent on race or gender would be inefficient, they
argue, since they are based on the (generally) incorrect belief that members of one
class are less worthy of a job than those of another. The employers who are blind
to gender or race, for instance, know that, if they were to allow their prejudices to
govern or to influence their employment decisions, they may overlook the most
qualified applicant because that applicant was African-American or a woman.
Therefore, they will not let prejudices cause them to hire less qualified individuals
and employ a less efficient workforce.

However, opponents of this position contend that discrimination continues be-
cause often employers are faced with the choice of two equally qualified appli-
cants for a position. In that case, the prejudiced employer suffers no decrease in
efficiency of her or his firm as a result of choosing the white or male applicant
over the minority or female applicant. In addition, human beings do not always
act rationally or in ways that society might deem to be in the best interests of so-
ciety, as a whole. As Judge Richard Posner of the Seventh Circuit explained, “[t]
he pluralism of our society is mirrored in the workplace, creating endless occa-
sions for offense. Civilized people refrain from words and conduct that offend the
people around them, but not all workers are civilized all the time.” Finally, given
the composition of the work force, if a biased firm chooses only from the stock of
white males, it still might have a pretty qualified stock from which to choose; so
it can remain awfully competitive. Therefore, economic forces do not afford abso-
lute protection against employment discrimination where the discrimination is
based on race, gender, national origin, or other protected categories.

Who Is Subject to Regulation?

The issue of whether someone is an employer or employee is a critical one when
it comes to regulation, but like many areas of the law, it is not one with an easy
answer. (See Exhibit 1.2, “Realities about Who Is an Employee and Who Is Not.”)
Business decisions made in one context, for instance, may give rise to liability
when there may be no liability in another (depending on factors such as the size
of the business organization). In addition, defining an individual as an employee
allows that person to pursue a claim that an independent contractor might
not have.
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Exhibit 1.2 reaiities about Who Is an Employee and Who Is Not

1. You are not an employee simply because you 5. If you are considered an employer for purposes

are paid to work.

. Choosing how to perform your job is not a clear
indicator of independent contractor status.

. Just because you hire a worker does not mean
that you are necessarily liable for anything that
the employee does in the course of his or her
employment.

. If you are an employee under one statute, you

of one statute, you are not always considered an
employer for all statutes.

. It is not always better to hire someone as an in-

dependent contractor rather than as an
employee.

. A mistake in the categorization of a business's

workers can be catastrophic to that business
from a financial and other perspectives.

are not always considered an employee under
all employment-related statutes.

In this section, we will examine who is considered to be an employer and an
employee and how it is decided. These definitions are not just the concern of the
employer’s lawyer and accountant. Instead, concepts such as temporary help,
leased workers, independent contractors, vendors, outsourcing, and staffing firms
have become common elements of the employment landscape. While employers
might not consider some of these workers to be employees, mere labels will not
stop a court or agency from determining that the worker has been misclassified
and that an employment relationship exists.

Origins in Agency Law

The law relating to the employment relationship is based on the traditional law
called master and servant, which evolved into the law of agency. It may be help-
ful to briefly review the fundamentals of the law of agency in order to gain a
better perspective on the legal regulation of the employment relationship
that follows.

In an agency relationship, one person acts on behalf of another. The actor is
called the agent, and the party for whom the agent acts and from whom that agent
derives authority to act is called the principal. The agent is basically a substitute
appointed by the principal with power to do certain things. In the employment
context, an employee is the agent of the employer, the principal. For example, if
Alex hires Emma as an employee to work in his store selling paintings on his be-
half, Alex would be the principal and employer, and Emma would be his agent
and employee.

In an employment—agency relationship, the employee—agent is under a specific
duty to the principal to act only as authorized. As a rule, if an agent goes beyond
her authority or places the property of the principal at risk without authority, the
principal is now responsible to the third party for all loss or damage naturally
resulting from the agent’s unauthorized acts (while the agent remains liable to the



independent
contractor
Generally, a person
who contracts with a
principal to perform a
task according to her or
his own methods, and
who is not under the
principal's control
regarding the physical
details of the work.
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principal for the same amount). In other words, if Alex told Emma that one of the
paintings in the store should be priced at $100, and she sells it instead for $80, she
would be acting without authority. Emma would be liable to Alex for his losses up
to the amount authorized, $20, but Alex would still be required to sell the painting
for the lower price because a customer in the store would reasonably believe the
prices as marked. In addition, an agent has a duty to properly conduct herself
when representing the principal and is liable for injuries resulting to the principal
from her unwarranted misconduct. So, if Emma oversleeps and misses an ap-
pointment at which someone intended to purchase the painting, again she would
be liable.

Throughout the entire relationship, the principal/employer has the obligation
toward the agent to exercise good faith in their relationship, and the principal has
to use care to prevent the agent from coming to any harm during the agency rela-
tionship. This requirement translates into the employer’s responsibility to provide
a safe and healthy working environment for the workers.

In addition to creating these implied duties for the employment relationship,
the principal-agent characterization is important to the working relationship for
other reasons, explained in the next section.

Why Is It Important to Determine Whether a Worker
Is an Employee?

You just received a job offer. How do you know if you are being hired as an em-
ployee or as an independent contractor? While some workers may have no
doubt about their classification, the actual answer may vary, depending on the
statute, case law, or other analysis to be applied. The courts, employers, and the
government are unable to agree on one definition of “employee” and “employer,”
so it varies, depending on the situation and the law being used. In addition, some
statutes do not give effective guidance. For instance, the Employee Retirement
Income Security Act (ERISA, discussed in detail in Chapter 12) defines em-
ployee as “any individual employed by an employer.” But, as one court chastised
the legislators who wrote it, this nominal definition is “completely circular and
explains nothing.” The distinction, however, is significant for tax law compli-
ance and categorization, for benefit plans, for cost reduction plans, and for dis-
crimination claims. For instance, Title VII applies to employers and prohibits
them from discriminating against employees. It does not, however, cover dis-
crimination against independent contractors. In addition, employers will not be
liable for most torts committed by an independent contractor within the scope of
the working relationship.

The definition of employee is all the more important as companies hire supple-
mental or contingent workers on an independent-contractor basis to cut costs.
Generally, an employer’s responsibilities increase when someone is an employee.
This section of the chapter will discuss the varied implications of this character-
ization and why it is important to determine whether a worker is an employee. A
later section in this chapter—“The Definition of Employee”—will present the
different ways to figure it out.



8 Part One The Regulation of the Employment Relationship

Employer Payroll Deductions

An employer paying an employee is subject to requirements different from those
for paying an independent contractor. An employer who maintains employees has
the responsibility to pay Social Security (FICA), the FICA excise tax, Railroad
Retirement Tax Act (RRTA) withholding amounts, federal unemployment com-
pensation (FUTA), IRS federal income tax withholdings, Medicare, and state
taxes. In addition, it is the employer’s responsibility to withhold a certain percent-
age of the employee’s wages for federal income tax purposes.

On the other hand, an independent contractor has to pay all of these taxes on
his or her own. This is usually considered to be a benefit for the employer because
it is able to avoid the tax expenses and bookkeeping costs associated with such
withholdings.

Benefits

When you have taken jobs in the past, were you offered a certain number of paid
vacation or sick days, a retirement plan, a parking spot, a medical or dental plan?
These are known as benefits, and they cost the employer money outside of the
wages the employer must pay the employee. In an effort to attract and retain supe-
rior personnel, employers offer employees a range of benefits that generally are
not required to be offered such as dental, medical, pension, and profit-sharing
plans. Independent contractors have no access to these benefits.

We will discuss the Fair Labor Standards Act of 1938 (FLSA) in detail in
Chapter 16 but introduce it here merely to identify it as another vital reason to
ensure correct classification of workers. The FLSA was enacted to establish stan-
dards for minimum wages, overtime pay, employer record keeping, and child
labor. Where a worker is considered an employee, the FLSA regulates the amount
of money an employee must be paid per hour and overtime compensation.
Employers may intentionally misclassify employees in order to avoid these and
other costs and liabilities. A willful misclassification under FLSA may result in
imprisonment and up to a $10,000 fine, imposed by the Department of Labor.

Discrimination and Affirmative Action

As you will learn in Chapter 3, Title VII and other related antidiscrimination stat-
utes only protect employees from discrimination by employers; therefore, an in-
dependent contractor cannot hold an employer liable for discrimination on this
basis and employers are protected from some forms of discrimination and wrong-
ful discharge claims where the worker is an independent contractor. (Coverage of
employers by various statutes is discussed later in the chapter.)

However, as will be explored throughout this chapter, merely labeling a worker
as an “independent contractor” does not protect against liability under federal
antidiscrimination statutes such as Title VII. Courts and the EEOC will examine a
variety of factors to determine the true meaning of the relationship between the
worker and the organization. If the worker is more appropriately classified as an
employee, then the label will be peeled off, allowing for antidiscrimination stat-
utes to apply.



vicarious liability
The imposition of liabil-
ity on one party for the
wrongs of another. Lia-
bility may extend from
an employee to the em-
ployer on this basis if
the employee is acting
within the scope of her
or his employment at
the time the liability
arose.
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Additionally, the National Labor Relations Act of 1935 (NLRA) protects only
employees and not independent contractors from unfair labor practices. Note,
however, that independent contractors may be considered to be employers; so
they may be subject to these regulations from the other side of the fence.

Cost Reductions

It would seem to be a safe statement that an objective of some, if not most, em-
ployers is to reduce cost and to increase profit. The regulations previously dis-
cussed require greater expenditures on behalf of employees, as does the necessity
of hiring others to maintain records of the employees. In addition to avoiding
those costs, hiring independent contractors also avoids the cost of overtime (the
federal wage and hour laws do not apply to independent contractors) and the em-
ployer is able to avoid any work-related expenses such as tools, training, or travel-
ing. The employer is also guaranteed satisfactory performance of the job for
which the contractor was hired because it is the contractor’s contractual obliga-
tion to adequately perform the contract with the employer, while the employee is
generally able to quit without incurring liability (the at-will doctrine). If there is a
breach of the agreement between the employer and the independent contractor,
the independent contractor not only stands to lose the job but also may be liable
for resulting damages. An employee is usually compensated for work completed
with less liability for failure to perfectly perform. Some managers also contend
that independent contractors are more motivated and, as a result, have a higher
level of performance as a consequence of their freedom to control their own work
and futures.

In addition, the employee may actually cause the employer to have greater
liability exposure. An employer has vicarious liability if the employee causes
harm to a third party while the employee is in the course of employment. For
instance, if an employee is driving a company car from one company plant to an-
other and, in the course of that trip, sideswipes another vehicle, the employer may
be liable to the owner of the other vehicle. While the employee may be required to
reimburse the employer if the employer has to pay for the damages, generally the
third party goes after the employer because the employee does not have the funds
to pay the liability. The employer could of course seek repayment from the em-
ployee but, more likely, will write it off as an expense of doing business.

Questions might arise in connection with whether the worker is actually an
employee of the employer and, therefore, whether the employer is liable at all, a
question examined later in this chapter. For instance, if a hospital is sued for the
malpractice of one of its doctors, the question of the hospital’s vicarious liability
will be determined based on whether the doctor is an employee or an independent
contractor of the hospital. However, in certain situations, businesses will be liable
for the acts of their independent contractors, including when those contractors are
involved in “inherently dangerous activities.”*

In some situations, notwithstanding the decrease in the amount of benefits that
the employer must provide, independent contractors may still be more expensive
to employ. This situation may exist where the employer finds that it is cheaper to





